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East Lothian

Council

REPORT TO: MEMBERS’ LIBRARY SERVICE

MEETING DATE:

BY: Executive Director - Place

SUBJECT: Confirmation of Tree Preservation Order at

Templedean House, Florabank Road, Haddington
[T.P.O.no 147 (2023)]

1 PURPOSE

1.1  East Lothian Council placed a Tree Preservation Order (TPO) on seven
mature trees located within the grounds of Templedean House,
Florabank Road in Haddington on 13 July 2023. This report advises
members that TPO no. 147 (2023) has now been confirmed.

2 RECOMMENDATIONS

2.1 Members are asked to note that, under delegated powers, the decision
has been made to confirm this Order.

3 BACKGROUND
Reason for promotion of the Order:

3.1 A planning enquiry was submitted to the planning department in August
2018 for developing the grounds to the south of Templedean House. On
assessment of the site it was noted there were significant trees within the
grounds.

3.2 Trees within the site were protected under a condition 6 of planning
permission 04/00715/0OUT (renewed 07/00811/OUT and 10/00743/PP
and since lapsed) and there is no current protection on these significant
trees.

3.3 Confirmation of this order has safeguarded the visual amenity of these
large mature and semi-mature trees that form the landscape setting for
Templedean House whilst retaining space for the previous granted
planning application for a single house within the grounds.

3.4  This area of Haddington is not within the Haddington Conservation Area.

However there are two TPOs in the vicinity, TPO 66 Templedean Hall



3.5

3.6

3.7

3.8

3.9

3.10

3.11

3.12

3.13

3.14

and TPO 37 Templedean Park. This TPO would visually link these
protected trees retaining the visual amenity afforded by the trees to the
setting of this part of Haddington.

These trees are now protected under planning law and could not be
legally pruned or removed without the prior agreement of the Council.

The visual amenity value of the trees is detailed below:
Visibility

The trees make a significant contribution to the visual amenity to the
overall character of this part of Haddington and are publicly visible.

The trees are visible from Florabank Road to the south framing the listed
building of Templedean House.

Individual Impact

The mature Beech T1 and Yew T2 to the west of the house and Yew T5,
Sycamore T6 and Ash T7 to the east of the house frame the house
adding to its established historic character and are located where trees
are shown on the historic OS mapping of 1895.

The two pine trees T3 and T4 frame the garden ground to the south
defining the boundary of the original designed garden.

Together the trees create a green feature within the street, break up the
urban massing and provide an established setting for the historic listed
building.

Wider Impact

The trees are important in providing a visual green link between other
trees within this area of Haddington including protected trees at
Templedean Hall and Templedean Park and mature trees to the northern
edge of the Haddington Conservation Area to the south leading to
Gourlaybank.

Threat

If these trees were lost, it would impact significantly on this area of
Haddington and represent a significant loss to the visual amenity of this
part of Haddington.

Future Tree Felling or Tree Work

The confirmation of this TPO would not prevent the owner of the trees
from applying to the Council for permission to do tree management work
if necessary in the future. However, the TPO would give the Council
control over such proposals and this control would be used to ensure that
tree cover is retained in this area.

Objections to the Order



3.15 The Council was required to consider any objections and representations
received before the Order was confirmed. The property owners and the
public had 28 days from the time of placing the Provisional Order in
which to object.

3.16 No objections or representations to this order were received within the
notification period.

4 POLICY IMPLICATIONS
4.1 None.

5 INTEGRATED IMPACT ASSESSMENT

5.1 The subject of this report does not affect the wellbeing of the community
or have a significant impact on equality, the environment or economy.

6 RESOURCE IMPLICATIONS
6.1 Financial - None
6.2 Personnel - None

6.3 Other - None

7 BACKGROUND PAPERS
7.1 TPO147

AUTHOR’S NAME | Sarah Cheyne

DESIGNATION Projects Officer (Landscape)

CONTACT INFO 01620 828756

DATE 18-10-2023




TOWN AND COUNTRY PLANNING (SCOTLAND) ACT 1997

THE EAST LOTHIAN COUNCIL (Templedean House, Florabank Road, Haddington, East Lothian)

TREE PRESERVATION ORDER No. 147 (2023)

East Lothian Council, in this Order referred to as "the planning authority”, in exercise of the powers conferred

on them by section 160 of the Town and Country Planning (Scotland) Act 1997 (the relevant provisions of

which are annexed to the Schedule Part 2) and of all other powers enabling them in that behalf hereby make

the following Order:-

1. Citation, commencement and interpretation

(1

(2)

This Order may be cited as The East Lothian Council (Templedean House, Florabank Road,
Haddington, East Lothian) Tree Preservation Order No. 147 (2023) and takes effect from the
13 July 2023,

In this Order —

“the 1992 Order” means the Town and Country Planning (General Permitted Development)
(Scotland) Order 1992;

“The Act” means the Town and country Planning (Scotland) Act 1997;

“Map” means the map annexed to this Order; and

“Protected Tree” has the meaning given in Article 2.

2. Protected Trees

A Protected Tree is a tree specified in Schedule 1 annexed as relative to this Order or comprised in

a group of trees or in a woodland specified in the said Schedule 1.

The position of such trees, groups of trees, areas and or woodlands is identified in the manner

indicated in Schedule 1 and on the map annexed to this Order.

Where any ambiguity as to the identification of a Protected Tree arises between the map and the

specification in Schedule 1 to this Order, the map is to prevail.

3. Prohibited acts

Subject to the provisions of the Act and the exemptions specified in Article 4, no person is, except

with, and in accordance with, the consent of the planning authority -

(i)
(ii)

to cut down, top, lop, uproot, wilfully damage or wilfully destroy; or
to cause or permit the cutting down, topping, lopping, uprooting, or wilful destruction of,
a Protected Tree.

4. Directions as to replanting

(1)

Where consent is granted under this Order for the felling of any tree, in the event that the
provisions of Section 167(i)(a) and (b) of the Act apply the planning authority may give to the
owner of the land on which the tree(s) are situated a direction in writing specifying the manner

in which and the time within which the owner must replant trees on that land.



)

©)

Where a direction is given under paragraph (1) and trees on the relevant land are felled
(pursuant to the consent), the owner of that land must replant trees on the land in accordance
with the direction.

Any direction given under paragraph (1) may include requirements as to —

(a) species;

(b) quantities;

(c) the erection and maintenance of fencing necessary for the protection of the
replanting;
(d) the preparations of ground, draining, removal of brushwood, weed control, and

beating up; and/or

(e) protective measures against fire.

5. Adaption and Modification of the Act

(1)

The provisions of the Act mentioned in column 1 of Part 1 of Schedule 2 to this Order are to
have effect, in relation to consents under this Order and applications for such consent, subject
to the adaptations and modifications specified in column 2 of Part 1 of that Schedule.

The provisions referred to in paragraph (1), as so adapted and modified, are set out in Part 2
of Schedule 2 to this Order.

6. Compensation

(1)

(5)

Subject to paragraphs (2) to (5), any person who has suffered loss or damage caused or

incurred in consequence of —

(a) any refusal of consent required under this Order; or

(b) any grant of any such consent subject to conditions, is entitled to recover from the

planning authority compensation in respect of such loss or damage.

A claim for compensation under this Order shall be made by serving on the planning authority

a notice in writing stating the grounds of the claim and the amount claimed.

The time within which any such notice shall be given is a period of six months —

(a) from the date of the decision of the planning authority; or

(b) where an appeal has been made to Scottish Ministers against the decision of the
planning authority, from the date of the decision of Scottish Ministers on the appeal.

No claim may be made under this Article if the amount in respect of which the claim would

otherwise have been made is less than £1,000.

No compensation shall be made payable to a person-

(a) for loss or development value or other diminution in the value of the land:

(b) for loss or damage which was not reasonably foreseeable when consent was refused
or was granted subject to conditions;

{9 for loss or damage reasonably foreseeable by that person and attributable to failure

to take reasonable steps to avert the loss or damage or to mitigate its extent; or



(d) for costs incurred in appealing to the Scottish Ministers against the refusal of any
consent required under this Order or the grant of any such consent subject to
conditions.

(6) In this Article-
“‘development value” means an increase in value attributable to the prospect of development;

and in relation to any land, the development of it shall include the clearing of it.

7. Applications for consent
(1) Any application for consent of the Planning Authority for all non-exempt tree management

works must be submitted in advance in writing (“Application”). The Application must provide

the following —

(a) specify the tree management work for which consent is sought:

(b) give reasons for carrying out such operations;

(c) identify the Protected Tree or trees which would be affected by such operations; and
(d) the Protected Tree or trees must be identified by means of a map or plan of a size

and scale sufficient for the purpose.

The Application may be sent by electronic communications.

All Applications must include the applicants contact details, including but not limited to a current email

and telephone number.

8. Application of Tree Preservation order to future planting
This Order applies to any tree specified in Schedule 1 of this Order which is to be planted in pursuance
of a condition imposed by virtue of section 159(a) of the Act as from the time when those trees are

planted.

9. Offences and Penalties.
Section 171 of the Act shall apply
(1) If any person, in contravention of a tree preservation order —
(a) cuts down, uproots or wilfully destroys a tree: or
wilfully damages, tops or lops a tree in such a manner as to be likely to destroy it,
The said person shall be guilty of an offence.
(2) A person guilty of an offence under subsection (1) shall be liable —
(@) on summary conviction to a fine not exceeding £20,000; and
(b) on conviction on indictment, to a fine.

(3) In determining the amount of any fine to be imposed on a person convicted of an offence under
subsection (1), the court shall in particular have regard to any financial benefit which has accrued
or appears likely to accrue to him in consequence of the offence.

(4) If any person contravenes the provisions of the tree preservation order otherwise than as
mentioned in subsection (1), he shall be guilty of an offence and liable on summary conviction to

a fine not exceeding level 4 on the standard scale.



10. Effect
This Order shall take effect from the 13 July 2023.

EASTLOTHAN-COUNEH—N-EXEREISE-OFTHE POWERS-CONFERREB-ON-THEM-BY-SECTHON-160-

- =R AN AL

ORPER-AND-MAP-ON-43-JUEY¥-2023- ((r

This Order is sealed with the Common Seal of East Lothian and signed for on its behalf at 13 July 2023,

Proper Officer
John Muir House
Haddington

Confirmation of this Order is sealed with the Common Seal of East Lothian Council and signed for and
on its behalf by Douglas Proudfoot, Executive Director — Place, an authorised signatory and as such a
“Proper Officer” for the purposes of section 193 of the Local Government (Scotland) Act 1973 as

amended, at Haddington on 4 October 2023.



SCHEDULE 1

This is the Schedule 1 of the East Lothian Council (Templedean House, Florabank Road, Haddington, East
Lothian) Tree Preservation Order No. 147 (2023)

Trees Specified Individually (coloured green on the map)

No. on Map Description Situation
T1 Copper Beech T1 and T2 are situated to the south side of the
(Fagus sp) entrance to the Subjects (defined below) from
T2 Yew Florabank Road and shown marked as “T1” and
(Taxus sp) “T2" on the Map.

ALL and WHOLE the subjects registered in the
Land Register of Scotland under Title Number
ELN24969 (hereinafter referred to in this
Schedule 1 as “the Subjects”).

T3 Pine Situated to the southern boundary of the
(Pinus sp) Subjects shown located at the points marked

T4 Pine “T3" and “T4” on the Map.
(Pinus sp)

T5 Yew Situated to the southern-eastern corner of
(Taxus sp) Templedean House at the Subjects shown

T6 Sycamore located at the points marked “T5”, “T6" and “T7"
(Acer sp) on the Map.

T7 Ash

(Fraxinus sp)
Trees Specified by reference to an Area (within a continuous black line on the map)
NONE
Groups of Trees (within a broken black line on the map)
NONE
Woodlands (within a continuous red line on the map)
NONE

Reason for promotion of order:

This Tree Preservation Order is being promoted to secure the retention of large mature and semi-mature trees
that form the landscape setting with the subjects known as and forming Templedean House, Florabank Road,
Haddington, East Lothian.

These trees add to the history of the area relating to the age of the listed building of the grounds in which they
are located. These trees make an important contribution to the visual amenity of this part of Haddington and
link with trees in the wider area, including protected trees to the east within the grounds of Templedean Hall,
forming part of the overall character of this part of Haddington.



SCHEDULE 2 PART |

This is the Schedule 2, Part | of the East Lothian Council Templedean House, Florabank Road,

Haddington, East Lothian) Tree Preservation Order No. 147 (2023)

PROVISIONS OF THE TOWN AND COUNTRY PLANNING (SCOTLAND) ACT 1997 APPLIED WITH

ADAPTATIONS OR MODIFICATIONS

Provision of the Town and Country Planning
(Scotland) Act 1997

Adaptation or Modification

Section 36 (Registers of applications etc.)

For subsections (1) to (3) substitute —

“(1) The planning authority shall in relation to
this Order keep a register of all applications
for consent under this Order, containing —
(a) information as to the nature of such
applications, the decisions of the planning
authority thereon;

(b) information as to any appeal to Scottish
Ministers and the decisions of Scottish
Ministers thereon, any compensation
awarded in consequence of the decisions of
the planning authority or Scottish Ministers;
and

(c) any directions as to the replanting of

woodlands.”

Section 37 (determination of applications:

general considerations)

1. In subsection (1) —
(a) for “planning permission” where those
words first appear, substitute “consent under
a tree preservation order”,

(b) for “sections 27B(2) and 59(1)b)
substitute “subsections (1A) and (1B)”,

(c) for “planning permission” in both of the
other places (section 37(1)(a) and (b)) where
those words appear substitute “consent
under the order”,

(d) after “think fit”,

conditions limiting the duration of the consent

insert, “(including

or requiring the replacement of trees)’,




2. After subsection (1) insert —

(a) “(1A) Where an application relates to an
area of woodland, the authority shall grant
consent so far as accords with the practise of
good forestry, unless they are satisfied that
the granting of consent would fail to secure
the maintenance of the special character of
the woodland or the woodland character of
the area.

(1B) Where the planning authority grant
consent for the felling of trees in a woodland
area they shall not impose conditions
requiring replacement where such felling is
carried out in the course of forestry
operations (but may give directions for

securing replanting).”

3. Omit subsections (2) and (3); and

4. In subsection (4) for paragraphs (a) to (c)
substitute —

“(a) consent under a tree preservation order;

or

(b) any consent, agreement or approval

required by a condition imposed on the grant

of such consent,”

Section 44 (effect of planning permission)

1. for “planning permission” where those
words first appear, substitute “consent
under a tree preservation order”;

2. for

consent”;

“the permission” substitute “the

3. for “to develop land” substitute “to carry
out works”;

4. after “land” insert “on which the tree or
trees to which the consent relates are
situated”; and

5. Omit subsections (2) and (3).

Section 47 (right to appeal against planning

decisions and failure to take such decisions)

1. For subsection (1) substitute —

“(1) Where a planning authority —




(a) refuse an application for consent under a
tree preservation order or grant it subject to
conditions;

(b) refuse an application for any consent,
agreement or approval of that authority
required by a condition imposed on a grant of
consent under such an order;

(c) give a direction under a tree preservation
order, or refuse an application for any
consent, agreement or approval of that
authority required by such a direction; or

(d) have not given notice or their decision on
such an application within the period 2
months beginning with the date on which the
application was received by the authority [or
within such extended period as may at any
time be agreed upon in writing between the

applicant and the authority].

The applicant may by notice appeal to the

Scottish Ministers”.

2. Omit subsections (1A), (2) and (4).

3. For subsection (3) substitute —

“(3) Any appeal under this section shall be
made in writing, specifying the grounds on
which the appeal is made and such notice
shall be served on the Scottish Ministers
within a period of three months beginning

with, in the case of an appeal made under —

(a) an appeal under paragraphs (a) to (c) of
subsection (1), the date of the decision notice
or the direction, as the case may be; and

(b) paragraph (d) of that subsection, the date
of expiry of the period mentioned in that
paragraph,”

(d) For subsection (5) substitute —




“(5) For the purposes of the application of
section 48(1), in relation to an appeal made
under subsection (1)(d), it shall be assumed
that the authority decided to refuse the

application in question.”

Section 47A

To apply to this Order.

Section 48 (determination of appeals)

(a)In subsection (5)(a) -

(iYfor “sections 33, 37(1) to (3), 38(1) to (3),
41(1) and (2) and 42 and Part | of Schedule
3” substitute “section 37(1), (1A) and (1B)";
and

(i) for ‘“planning permission” substitute

“consent under a tree preservation order”.

(b) Omit subsections (5)(b) and (6) to (8).




SCHEDULE 2 PART Il

This is Schedule 2, Part Il of the East Lothian Council (Templedean House, Florabank Road,
Haddington, East Lothian) Tree Preservation Order No. 147 (2023)

PART I
PROVISIONS OF THE TOWN AND COUNTRY PLANNING (SCOTLAND) ACT 1997, AS ADAPTED
AND MODIFIED BY PART |

The following provisions of the Town and Country Planning Act 1997, as adapted and modified by Part

| of this Schedule, apply in relation to consents, and applications for consent, under this Order.

Section 36
36 — (1) The planning authority shall in relation to this Order keep a register of all applications for
consent under this Order, containing —

(a) information as to the nature of such applications, the decisions of the planning authority
thereon,

(b) information as to any appeal to Scottish Ministers and the decisions of Scottish Ministers
thereon, any compensations awarded in consequence of the decisions of the planning
authority or Scottish Ministers: and

(c) any directions as to the replanting of woodlands.”

(4) Every register kept under this section shall be available for inspection by the public at all

reasonable hours.

Section 37
37 — (1) Where an application is made to a planning authority for consent under a tree preservation
order —

(a) subject to subsections (1A) and (1B) they may grant consent under the order, either
unconditionally or subject to such conditions as they think fit (including conditions limiting
the duration of the consent or requiring the replacement of trees); or

(b) they may refuse consent under the order.

(1A)  Where an application relates to an area of woodland, the authority shall grant consent so far
as accords with the practise of good forestry, unless they are satisfied that the granting of
consent would fail to secure the maintenance of the special character of the woodland or the

woodland character of the area.

(1B)  Where the authority grant consent for the felling of trees in a woodland area they shall not
impose conditions requiring replacement where such felling is carried out in the course of
forestry operations (but may give directions for securing replanting).

(4) The date of the grant or refusal of —

10



(a) consent under a tree preservation order; or
(b) any consent, agreement or approval required by a condition imposed on the grant of such
consent, shall be the date on which the notice of the planning authority’s decision bears to

have been signed on behalf of the authority.

Section 44(1) Effect of planning permission

44 - (1) Without prejudice to the provision of this Part as to the duration, revocation or modification of
consent required by a tree preservation order, any grant of consent required by a tree preservation
order shall (except in so far as the consent otherwise provides) ensure for the benefit of the land on
which the tree or trees to which the consent relates are situated and all persons for the time being

interested in it.

Section 47 Right to appeal against planning decisions and failure to take such decisions
47 — (1) Where a planning authority —
(a) refuse an application for consent under a tree preservation order or grant it subject to
conditions;
{b) refuse an application for any consent, agreement or approval of that authority required by
a condition imposed on a grant of consent under such an order;
(c) give a direction under a tree preservation order, or refuse an application for any consent,
agreement or approval of or by that authority required by such a direction; or
(d) have not given notice or their decision on such an application within the period of 2 months
beginning with the date on which the application was received by the authority [or within
such extended period as may at any time be agreed upon in writing between the applicant
and the authority],
the applicant may by notice appeal to the Scottish Ministers”.
*(3) Any appeal under this section shall be made in writing, specifying the grounds on which the appeal
is made; and such notice shall be served on the Scottish Ministers within a period of three months

beginning with, in the case of an appeal made under —

(a) an appeal under paragraphs (a) to (c) of subsection (1), the date of the decision notice or the
direction, as the case may be; and;

(b) paragraph (d) of that subsection, the date of expiry of the period mentioned in that paragraph,”

(5) Forthe purposes of the application of section 48(1), in relation to an appeal made under subsection

(1)(d), it shall be assumed that the authority decided to refuse the application in question.

Section 47A

47A — (1) In an appeal under section 47(1), a party to the proceedings is not to raise any matter which
was not before the planning authority at the time the decision appealed against was made unless
that party can demonstrate —

(a) that the matter could not have been raised before that time, or

11



(b) that it's not being raised before that time was a consequence of exceptional circumstances.
(2) Nothing in subsection (1) affects any requirement or entitlement to have regard to -
(a) the provisions of the development plan, or

(b) any other material consideration.

Section 48 Determination of appeals
48 — (1) On an appeal under section 47 of the Scottish Ministers may —
(a) allow or dismiss the appeal, or
(b) reverse or vary any part of the decision of the authority (whether the appeal relates to that part
of it or not),

and may deal with the application as if it had been made to them in the first instance.

(3) If the Scottish Ministers propose to reverse or vary any part of the decision of the planning
authority to which the appeal does not relate, they shall give notice of their intention to the
planning authority and to the appellant and shall give each of them an opportunity of making
representations about their proposals.

(5) In relation to an appeal to the Scottish Ministers under section 47 —

(a) sections 37(1), (1A) and (1B) shall apply, with any necessary modifications, in relation to
an appeal to the Scottish Ministers under section 47 as they apply in relation to an
application for consent under a tree preservation order which falls to be determined by the
authority.

(9) Schedule 4 applies to appeals under section 47, including appeals under that section as

applied by or under any other provision of this Act.
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